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Re: Wells Fargo 
 Case 18-CA-257655 

Dear Sir or Madam: 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney RACHAEL M. 
SIMON-MILLER whose telephone number is (952)703-2889.  If this Board agent is not 
available, you may contact Supervisory Attorney NICHOLE L. BURGESS whose telephone 
number is (952)703-2876. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence: We seek prompt resolutions of labor 
disputes.  Therefore, I urge you or your representative to submit a complete written account of 
the facts and a statement of your position with respect to the allegations set forth in the charge as 
soon as possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board 
agent.  Sending us your written account of the facts and a statement of your position is not 
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enough to be considered full and complete cooperation.  A refusal to fully cooperate during the 
investigation might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case 
closes.  Further, the Freedom of Information Act may require that we disclose such records in 
closed cases upon request, unless there is an applicable exemption.  Examples of those 
exemptions are those that protect confidential financial information or personal privacy interests. 

Preservation of all Potential Evidence:  Please be mindful of your obligation to 
preserve all relevant documents and electronically stored information (ESI) in this case, and to 
take all steps necessary to avoid the inadvertent loss of information in your possession, custody 
or control.  Relevant information includes, but is not limited to, paper documents and all ESI 
(e.g. SMS text messages, electronic documents, emails, and any data created by proprietary 
software tools) related to the above-captioned case. 

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel 
to prohibit affiants from recording the interview conducted by Board agents when subscribing 
Agency affidavits. Such recordings may impede the Agency’s ability to safeguard the 
confidentiality of the affidavit itself, protect the privacy of the affiant and potentially 
compromise the integrity of the Region’s investigation. 

Procedures:  Pursuant to Section 102.5 of the Board’s Rules and Regulations, parties 
must submit all documentary evidence, including statements of position, exhibits, sworn 
statements, and/or other evidence, by electronically submitting (E-Filing) them through the 
Agency’s web site (www.nlrb.gov).  You must e-file all documents electronically or provide a 
written statement explaining why electronic submission is not possible or feasible.   Failure to 
comply with Section 102.5 will result in rejection of your submission.  The Region will make its 
determination on the merits solely based on the evidence properly submitted. All evidence 
submitted electronically should be in the form in which it is normally used and maintained in the 
course of business (i.e., native format).  Where evidence submitted electronically is not in native 
format, it should be submitted in a manner that retains the essential functionality of the native 
format (i.e., in a machine-readable and searchable electronic format).  If you have questions 
about the submission of evidence or expect to deliver a large quantity of electronic records, 
please promptly contact the Board agent investigating the charge.   
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If the Agency does not issue a formal complaint in this matter, parties will be notified of 
the Regional Director’s decision by email.  Please ensure that the agent handling your case has 
your current email address. 

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541, Investigative Procedures offers information that is 
helpful to parties involved in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  
JENNIFER A. HADSALL 
Regional Director 

Enclosures: 
1. Copy of Charge  
2. Commerce Questionnaire  
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take all steps necessary to avoid the inadvertent loss of information in your possession, custody 
or control.  Relevant information includes, but is not limited to, paper documents and all ESI 
(e.g. SMS text messages, electronic documents, emails, and any data created by proprietary 
software tools) related to the above-captioned case. 

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel 
to prohibit affiants from recording the interview conducted by Board agents when subscribing 
Agency affidavits. Such recordings may impede the Agency’s ability to safeguard the 
confidentiality of the affidavit itself, protect the privacy of the affiant and potentially 
compromise the integrity of the Region’s investigation. 

Procedures:  Pursuant to Section 102.5 of the Board’s Rules and Regulations, parties 
must submit all documentary evidence, including statements of position, exhibits, sworn 
statements, and/or other evidence, by electronically submitting (E-Filing) them through the 
Agency’s web site (www.nlrb.gov).  You must e-file all documents electronically or provide a 
written statement explaining why electronic submission is not possible or feasible.   Failure to 
comply with Section 102.5 will result in rejection of your submission.  The Region will make its 
determination on the merits solely based on the evidence properly submitted. All evidence 
submitted electronically should be in the form in which it is normally used and maintained in the 
course of business (i.e., native format).  Where evidence submitted electronically is not in native 
format, it should be submitted in a manner that retains the essential functionality of the native 
format (i.e., in a machine-readable and searchable electronic format).  If you have questions 
about the submission of evidence or expect to deliver a large quantity of electronic records, 
please promptly contact the Board agent investigating the charge.   

If the Agency does not issue a formal complaint in this matter, parties will be notified of 
the Regional Director’s decision by email.  Please ensure that the agent handling your case has 
your current email address. 

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541, Investigative Procedures offers information that is 
helpful to parties involved in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 Qualifying for Backpay:  We are just beginning to investigate your charge and no 
decision has been made regarding the merits of your case.  However, it is important that 
employees who might be entitled to backpay because of loss of employment understand their 
obligation to look for work in order to qualify for backpay if your case has merit.  Accordingly, 
we urge you to promptly provide the Board agent with the names and addresses of all employees 
who might be entitled to backpay as a result of the charge you filed.   

 If backpay is due to an employee, the Board requires that the employee offset the 
backpay by promptly beginning to look for another job in the same or similar line of work.  The 
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Board has held that a reasonably diligent employee should begin searching for interim work 
within 2 weeks after the employee’s termination or layoff or a refusal to hire the employee.  If an 
employee cannot establish that he or she actively tried to mitigate his or her losses, the amount of 
money owed to the employee might be reduced. 

 Employees who might be owed backpay should keep careful records of when and where 
they have sought employment and of job search expenses such as mileage, parking, and copying 
resumes.  Specifically, they should keep a record of each time they attempt to find work, 
including the date, name of the company, name of person with whom they spoke, the position 
sought, and the response received.   

Very truly yours, 

  
JENNIFER A. HADSALL 
Regional Director 
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Full and complete cooperation includes providing witnesses to give sworn affidavits 
to a Board agent, and providing all relevant documentary evidence requested by the Board 
agent.  Sending us your written account of the facts and a statement of your position is not 
enough to be considered full and complete cooperation.  A refusal to fully cooperate during 
the investigation might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  
If you recently submitted this information in another case, or if you need assistance completing 
the form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case 
closes.  Further, the Freedom of Information Act may require that we disclose such records 
in closed cases upon request, unless there is an applicable exemption.  Examples of those 
exemptions are those that protect confidential financial information or personal privacy interests. 

Preservation of all Potential Evidence:  Please be mindful of your obligation to 
preserve all relevant documents and electronically stored information (ESI) in this case, and to 
take all steps necessary to avoid the inadvertent loss of information in your possession, custody 
or control.  Relevant information includes, but is not limited to, paper documents and all ESI 
(e.g. SMS text messages, electronic documents, emails, and any data created by proprietary 
software tools) related to the above-captioned case. 

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel 
to prohibit affiants from recording the interview conducted by Board agents when subscribing 
Agency affidavits. Such recordings may impede the Agency’s ability to safeguard the 
confidentiality of the affidavit itself, protect the privacy of the affiant and potentially 
compromise the integrity of the Region’s investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
by E-Filing (not e-mailing) through our website, www.nlrb.gov.  However, the Agency will 
continue to accept timely filed paper documents.  Please include the case name and number 
indicated above on all your correspondence regarding the charge. The Agency requests all 
evidence submitted electronically to be in the form it is normally used and maintained in the 
course of business (i.e., native format).  Where evidence submitted electronically is not in native 
format, it should be submitted in a manner that retains the essential functionality of the native 
format (i.e., in a machine-readable and searchable electronic format).  If you have questions 
about the submission of evidence or expect to deliver a large quantity of electronic records, 
please promptly contact the Board agent investigating the charge. 
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Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541, Investigative Procedures offers information that is 
helpful to parties involved in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  
JENNIFER A. HADSALL 
Regional Director 

Enclosures: 
1. Copy of Charge  
2. Commerce Questionnaire  
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COMMUNICATIONS WORKERS  
     OF AMERICA, DISTRICT 7 
8085 E. PRENTICE AVE. 
GREENWOOD VILLAGE, CO 80111-2745 
 

Re: Wells Fargo Bank, N.A. 
 Case 18-CA-247897 
 

Dear Sir or Madam: 

The charge that you filed in this case on September 09, 2019 has been docketed as 
case number 18-CA-247897.  This letter tells you how to contact the Board agent who will 
be investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney RACHAEL M. 
SIMON-MILLER whose telephone number is (952) 703-2889.  If this Board agent is not 
available, you may contact Supervisory Attorney NICHOLE L. BURGESS whose telephone 
number is (952) 703-2876. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to 
any member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is 
your responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
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fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Preservation of all Potential Evidence:  Please be mindful of your obligation to 
preserve all relevant documents and electronically stored information (ESI) in this case, and to 
take all steps necessary to avoid the inadvertent loss of information in your possession, custody 
or control.  Relevant information includes, but is not limited to, paper documents and all ESI 
(e.g. SMS text messages, electronic documents, emails, and any data created by proprietary 
software tools) related to the above-captioned case. 

Prohibition on Recording Affidavit Interviews: It is the policy of the General Counsel 
to prohibit affiants from recording the interview conducted by Board agents when subscribing 
Agency affidavits. Such recordings may impede the Agency’s ability to safeguard the 
confidentiality of the affidavit itself, protect the privacy of the affiant and potentially 
compromise the integrity of the Region’s investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
by E-Filing (not e-mailing) through our website, www.nlrb.gov.  However, the Agency will 
continue to accept timely filed paper documents.  Please include the case name and number 
indicated above on all your correspondence regarding the charge. The Agency requests all 
evidence submitted electronically to be in the form it is normally used and maintained in the 
course of business (i.e., native format).  Where evidence submitted electronically is not in native 
format, it should be submitted in a manner that retains the essential functionality of the native 
format (i.e., in a machine-readable and searchable electronic format).  If you have questions 
about the submission of evidence or expect to deliver a large quantity of electronic records, 
please promptly contact the Board agent investigating the charge. 

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541, Investigative Procedures offers information that is 
helpful to parties involved in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 Qualifying for Backpay:  We are just beginning to investigate your charge and no 
decision has been made regarding the merits of your case.  However, it is important that 
employees who might be entitled to backpay because of loss of employment understand their 
obligation to look for work in order to qualify for backpay if your case has merit.  Accordingly, 
we urge you to promptly provide the Board agent with the names and addresses of all employees 
who might be entitled to backpay as a result of the charge you filed.   

 If backpay is due to an employee, the Board requires that the employee offset the 
backpay by promptly beginning to look for another job in the same or similar line of work.  The 
Board has held that a reasonably diligent employee should begin searching for interim work 
within 2 weeks after the employee’s termination or layoff or a refusal to hire the employee.  If an 
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employee cannot establish that he or she actively tried to mitigate his or her losses, the amount of 
money owed to the employee might be reduced. 

 Employees who might be owed backpay should keep careful records of when and where 
they have sought employment and of job search expenses such as mileage, parking, and copying 
resumes.  Specifically, they should keep a record of each time they attempt to find work, 
including the date, name of the company, name of person with whom they spoke, the position 
sought, and the response received.   

 

Very truly yours, 

  
JENNIFER A. HADSALL 
Regional Director 

cc: WILLIAM R. REINKEN, ATTORNEY 
ROSENBLATT & GOSCH, PLLC 
8085 E. PRENTICE AVE. 
GREENWOOD VILLAGE, CO 80111-2705 

 
 

Copy of charge only sent to: 
  

MATTHEW R. HARRIS, DISTRICT 4 COUNSEL 
COMMUNICATIONS WORKERS OF 
      AMERICA, AFL-CIO 
20525 CENTER RIDGE ROAD, ROOM 700 
CLEVELAND, OH 44116 
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members to demonstrate courtesy and respect at all times in their interactions with customers and 
to act in accordance with the Company’s Vision, Values and Goals.   

2. Wells Fargo Expects Team Member to Act Professionally.    

Team members are also expected to comply with Company policies, including the Team 
Member Professionalism policy. (Exh. 1.)  That policy sets specific behavioral expectations of 
team members.  The Team Member Professionalism policy is designed to “promote[] 
professionalism and encourage[] . . . professional development and achievement” including 
“consistency, fairness, and respect . . . between team members, their managers, and Wells 
Fargo.” (Id.)  It also sets forth behavioral expectations to ensure accountability with, among 
other policies, the Workplace Conduct Policy.  (Exh. 2.) 

In particular, Wells Fargo’s Workplace Conduct policy requires that employees “use 
good judgment and common sense in making work-related decisions and to be accountable for 
[their] actions.”  (Id.)  The Company expects its employees “to act with integrity and always do 
the right thing . . . includ[ing] avoiding obscene, threatening, harassing, discriminatory, or 
abusive conduct that is likely to damage Wells Fargo’s business or reputation, negatively affect 
coworkers, or that could be disparaging to customers.”  (Id.)  Unprofessional and inappropriate 
behavior, such as outbursts, yelling, rudeness, bullying, harassment of any form, distracting 
behavior during work time, conduct that interferes with a team member’s ability to perform job 
duties or provide effective customer service, and conduct that is welcome between team 
members but is inappropriate in the workplace or during work-related activities, violates 
Company policies.  (Id.)  Team members who fail to comply with these policies may be subject 
to corrective action, including discharge.  (Id.) 

3. Wells Fargo Maintains a Corrective Action Policy Outlining Employee 
Discipline. 

Wells Fargo maintains a Corrective Action Policy that provides opportunities for 
appropriate performance counseling and other corrective action so that team members exhibiting 
performance, conduct, and attendance issues can improve.  (Exh. 3.)  The Corrective Action 
Policy is provided to all team members in Wells Fargo’s Team Member Handbook.3  (Id.) 

The Corrective Action Policy describes certain forms of corrective action that a manager 
can apply based on consideration of the individual facts and circumstances.  (Id.)  A manager 
may issue an informal warning, a formal warning, or a final notice documenting a need for 
improvement in some specific area of performance.  (Id.)  If the team member does not achieve 
the necessary improvement in performance outlined in an informal or formal warning, or if the 
issue documented in a final notice reoccurs, the team member may be discharged immediately.  
(Id.)   

                                                 3 Wells Fargo periodically updates its employee handbook.  Excerpts from the January 2019 and July 2019 
employee handbooks are provided in Exhibit 3.  The Corrective Action Policy is the same in both versions of the 
employee handbook. 
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29 U.S.C. § 158(a)(1), (3).  In resolving discrimination cases under Sections 8(a)(1) and 8(a)(3) 
of the Act, the Board has adopted the Wright Line “burden shifting” analysis.  251 NLRB 1083 
(1980), enf’d, 662 F.2d 899 (1st Cir. 1981), cert. denied, 455 U.S. 989 (1982), approved in 
NLRB v. Transportation Management Corp., 462 U.S. 393 (1983).  Under the Wright Line 
burden shifting analysis, the Union must first show, by a preponderance of the evidence, that the 
discharged employee’s protected activity was a substantial factor in the employee’s discharge.  
Manno Electric, Inc., 321 NLRB 278, 280 (1996).  The Union must do so by showing that (i) the 
discharged employee engaged in protected concerted activities, (ii) the employer knew of these 
activities, (iii) the employer “harbored animus or hostility towards those activities,” and (iv) the 
employer treated the discharged employee adversely because of those activities.  In re Air Flow 
Equip., Inc., 340 NLRB 415, 418 (2003); American Federation of Teachers New Mexico, 360 
NLRB 438, 448 (2014) (“[T]he General Counsel must show that [the employer] had knowledge 
of [the employee’s] union activity and that there is a causal link between his protected activity” 
and the adverse employment action.); New Silver Palace Restaurant, 334 NLRB No. 44, *15 
(2001) (employee’s union activity must be “motivating factor” in employer’s decision to take 
adverse action against the employee).  Although labeled a prima facie case, the charging party at 
all times bears the burden of proving that the employer was motivated by anti-union animus.  
Nat’l Steel and Shipbuilding Co., 324 NLRB 1114, 1117 (1997).  

Section 7 activity is not an impenetrable shield against discipline—including discharge—
for violating valid work rules, and the Act “does not give union adherents job tenure.”  Carry 
Cos. of Illinois, Inc. v. NLRB, 30 F.3d 922, 926 (7th Cir. 1994); Sahara Las Vegas Corp., 284 
NLRB 337, 347 (1987) (“Courts have cautioned triers of fact against viewing union or concerted 
activity as a shield from lawfully motivated discipline.”); Chicago Tribune Co. v. NLRB, 962 
F.2d 712, 716 (1992) (quoting NLRB v. Loy Foods Stores, Inc., 697 F.2d 798, 801 (7th Cir. 
1983)) (Section 7 “does not give union adherents job tenure.”).  Nor does Section 7 “protect 
employees from their own misconduct” that violates reasonable work rules.  Badische Corp., 254 
NLRB 1195, 1203 (1981); see, e.g., NLRB v. Cook Foods, Ltd., 47 F.3d 809, 817 (6th Cir. 1995) 
(“Being a union activist does not immunize anyone from the natural consequences of sub-
standard performance.”); Republic Aviation Corp. v. NLRB, 324 U.S. 793, 803 n.10 (1945) (the 
NLRA “does not prevent an employer from making and enforcing reasonable rules covering the 
conduct of employees on company time”).  A discharge is lawful if the employer shows it would 
have still discharged the employee in the absence of union activity.  Farmer Brothers Co., 303 
NLRB 638, 649 (1991).   

Consistently, the Courts have held that the NLRB cannot substitute its judgment for the 
employer’s because it “does not have authority to regulate all behavior in the workplace and it 
cannot function as a ubiquitous ‘personnel manager,’ supplanting its judgment . . . for those of an 
employer.”  Epilepsy Foundation of Northeast Ohio v. NLRB, 268 F.3d 1095, 1105 (D.C. Cir. 
2001).  An employer retains the right to discipline an employee “for any reason, whether it is just 
or not, and whether it is reasonable or not, as long as the [discipline] is not, in part, in retaliation 
for union activities or support.”  Tama Meat Packing Corp., 230 NLRB 116, 126 (1977), enf’d, 
Tama Meat Packing Corp. v. NLRB, 575 F.2d 661, 663 (8th Cir. 1978), cert. denied, 439 U.S. 
1069 (1979).  As the Board explained: 
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W Food Centers, Inc., 305 NLRB 553 (1991) (upholding discharge decision, where employer 
“establish[ed] a pattern of unsatisfactory work and a failure to improve after warning and 
counselling”).  For instance, in Eaton Corporation, the Board found the employer overcame the 
General Counsel’s prima facie case where the company showed it would have discharged the 
employee in the absence of his protected activity as a result of the employee’s repeated errors, 
mistakes, and poor work product.  262 NLRB 86, 96-97 (1982).  The employee in that case had 
received “numerous written warnings” regarding his performance, and the employee’s manager 
and employee relations manager both testified the employee made “many errors and mistakes, 
far more than other employees.”  Id. at 96.  The employee was “an intense and somewhat 
sensitive individual, [who] became fearful of and obsessed with critical remarks about his work.”  
Id.  That fear, in turn, contributed to the employee’s “continued mistakes.”  Id.  Accordingly, he 
was not discharged because of his union support or activities and the Company met its burden of 
proving it would have discharged the employee in the absence of any protected activity. 

 
Similarly, in Volt Information Sciences, Inc., the NLRB found several discharges were 

not based on anti-union animus, but poor work performance.  274 NLRB at 333-34.  One 
employee was properly discharged because testimony and documentary evidence showed he was 
discharged for “poor work performance,” “failure to follow correct procedures,” failure “to 
adhere to proper guidelines,” and “the frequency of his errors.”  Id. at 313-14.  The employee 
received memoranda documenting his performance issues, reviewed those memoranda with his 
supervisors, and received warnings that failure to show improvement would result in termination, 
“but it did no good.”  Id.  Similarly, another employee was discharged for poor work 
performance, not anti-union animus, where the employee’s performance record was “studded” 
with warnings of poor performance and documentation of errors.  Id. at 316.  The employee’s 
supervisor testified that the employee and one other co-worker were the only workers that made 
“mistakes with any frequency,” and while the co-worker’s performance improved, the 
discharged employee’s did not.  Id.at 317.  “The only time his work was ever passable was while 
he was in training.”  Id.  The employee was given five months to improve his rate of errors, was 
warned failure to improve would result in termination, and yet the employee continued to make 
the same mistakes.  Id.   

 
Yet another employee in Volt was discharged for poor work performance, as well as 

attendance issues, and the Board found no violation of the Act.  Id. at 330.  That employee’s rate 
of production was well below the target rate of production set for all employees, and the quality 
of his work was unsatisfactory.  Id.at 329.  The employee was warned that he would be 
discharged if his work product did not improve, and the employee’s work still declined.  Id. at 
329-30.  This evidence of work performance issues combined with the employee’s repeated 
attendance problems was enough to overcome the General Counsel’s prima facie case.  Id.  
Another employee was properly discharged not for the frequency of his errors, but the 
seriousness of his errors.  Id. at 315-16.  In that case, the employee’s supervisor brought serious 
errors in the employee’s work to the employee’s attention, and the supervisor placed him on 
probation for one week.  Id.  The supervisor informed the employee that he would be closely 
monitored during his probation, and that failure to improve could result in termination.  Id.  
During the employee’s probation, the supervisor caught more mistakes and the employee was 
terminated as a result.  Id.  The Board found the employee was terminated for his substantial 
mistakes, not for his union activity, even though the employee’s supervisors had few complaints 












